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“Truth without Facts”
On the Erosion of the Fact-Finding Function  

of Truth Commissions

Pablo de Greiff*

The title of this chapter is meant partly as a provocation, partly as a description of the situa-
tion in which truth commissions increasingly find themselves. Trends in the development of 
the mandates of truth commissions, as I will show, have moved in the direction of significant 
thematic and functional expansion: truth commissions are now expected to tackle a signifi-
cantly broader set of issues than their predecessors and to engage in a considerably larger and 
diverse set of functions. This, however, has come partly at the expense of their fact-finding 
function. In addition to demonstrating this fact, I would like to problematize it. The expan-
sion of the mandate of truth commissions does not seem to have taken place on the basis 
of considerations of functional adequacy, of reflection of what entities of this sort are in a 
position to accomplish. Commissions therefore are increasingly faced with a mandate that 
includes functions that they have no means of satisfying. Fact-finding, ironically, was one 
function that truth commissions served adequately. Unless we are careful in the way we use 
the instrument, in particular, in the way their mandates are crafted, it may be that we are 
condemning truth commissions to a condition in which they will inevitably (but avoidably) 
fail to satisfy expectations.

* This chapter tracks closely but also elaborates upon material presented in my 2013 report to the Human 
Rights Council, A/HRC/24/42.
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After a few introductory remarks about the significance of truth commissions (Section 
I), the bulk of this chapter will describe and analyze the trends in the design of truth commis-
sion mandates beyond their original fact finding function (Section II). This will be followed 
by two short sections analyzing challenges that I will argue are also related to the expan-
sion of commission mandates, namely, challenges relating to the selection of commissioners 
(Section III), and to the poor record of implementation of recommendations (Section IV).

I. Truth Commissions: Achievements  
and Current Challenges

Truth commissions have made significant contributions to transitional processes in many of 
the over 40 countries that have implemented them since the 1980s.1 The contributions that suc-
cessful truth commissions have made can be described in many different ways. These include:

• Truth commissions are a means of satisfying the right to truth, a right that has both indi-
viduals and collectivities as subjects, and that in terms of substance includes the right to 
know particulars such as the fate of loved ones and the identity of perpetrators, as well as 
more general facts such as the structures that enabled the violations, the contextual and 
situational factors that made the violations possible, and, at the broadest level, the root 
causes of the violations.2

• Successful truth commissions, especially as the trend emerged for them to organize public 
hearings, have provided a “platform” for victims to tell their stories. Even those commissions 
that did not organize public hearings have given voice to victims, often members of mar-
ginalized groups, contributing to empowering them, and thus, to establishing the notion 
that they are equal rights holders. This is a function that should not be underestimated. In 
many conflicts victims become “visible”: they acquire a place in the public sphere only with 
the implementation of transitional justice measures, including truth commissions.

• Truth commissions have benefited not just victims but have made contributions to general 
social integration. Experiences in very diverse countries show that the process of integrat-
ing divided societies requires acknowledging atrocities as otherwise cycles of resentment 
and mistrust continue unabated.

• In the aftermath of massive and systemic violations, when there are often many institutions 
that need to be reformed, sharply competing priorities, and few sources of social trust, 
truth commissions have provided reliable information about the exercise of state power 
and of the behavior of different social agents, which has proven to be of use in reform pro-
cesses aimed at guaranteeing the non-recurrence of violations.

• Truth commissions have made significant contributions, both direct and indirect, to the 
other measures that are a part of a comprehensive transitional justice policy, including 
prosecutions, reparations, and, as just mentioned, institutional reforms that aim at provid-
ing guarantees of non-recurrence.

• At the broadest level of generality, truth commissions, as the other elements of a compre-
hensive transitional justice policy, arguably aim at providing recognition to victims (not 
just as victims but as rights-bearers), fostering civic trust, and strengthening the rule of law.3
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Truth commissions have made such contributions despite the fact that they are insti-
tutionally brittle. Their brittleness stems from the fact that they are temporary bodies (often 
created by executive decision rather than legislative action), and that they are “apolitical” (in 
the narrow, partisan sense, although not in the broader sense of politics understood as the 
domain in which issues of the public good are treated). Truth commissions have no preex-
isting political constituency, and they have shallower bureaucratic roots than some of the 
institutions whose work they review. Those that have been successful derive this power, to 
the extent that it makes sense to speak of their potential in these terms, from, among other 
factors:

• The moral standing of their members.
• The fact that that they are created in the wake of social turmoil or upheaval, when it is clear 

that at least some of the terms of a basic “social contract” stand in need of revision.
• The topics that they address, closely related to fundamental, basic rights.
• A sound methodology.
• Openness to civil society.
• Having taken what, broadly speaking can be called “a victim-centered,” inclusive approach.

Of course, truth commissions are not stand-alone initiatives; the achievements just 
mentioned are not brought about by their reports alone. It is crucial to keep in mind that 
insight (what truth commission reports are primarily and on their own capable of deliver-
ing) is not the same as transformation. Hence the importance of reaffirming the need to 
strengthen the links between truth and the other elements of a comprehensive transitional 
justice policy, including prosecutions, reparations, and guarantees of non-recurrence—and 
more broadly, between transitional justice and other policy interventions with which it usu-
ally coexists but seldom connect, including development and security policies.4

Assuredly in part because of the perceived potential of truth commissions they have 
become a habitual response to the challenges posed by transitional situations and their lega-
cies of human rights violations. The impetus to establish them has not waned. Indeed, as 
other transitional justice measures, truth commissions have become “normal” responses in 
both post-authoritarian and post-conflict transitions. Indeed, some countries have imple-
mented transitional justice measures not just in the absence of a political transition, but 
while conflict is still ongoing.5 Thus truth commissions are now frequently tasked with 
investigating serious violations of international humanitarian law in addition to gross 
human rights violations.6

Despite their great potential and their arguably significant accomplishments, truth 
commissions are currently facing significant challenges, manifested in various ways, 
including:

• The inability to meet the deadlines set forth in the mandates that create them.
• Controversies surrounding the aptness of particular appointments of commissioners, 

which pose serious problems for an institution that derives some of its potential from the 
moral authority of those who lead it.
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• A worrisome trend toward the expansion of the mandate of truth commissions both the-
matically and in terms of functions, leading to questions about whether there is a single 
institutional form (despite the range of variations) that can have all the competencies 
required by such thematic and functional expansion.

• Abiding critiques about poor implementation of commission recommendations.

II. Trends in the Design of Truth  
Commission Mandates

The greatest challenge facing truth commissions today relates to the expansion of their 
mandates. By a “mandate” I refer to the foundational document of a truth commission (an 
executive decree, a legislative act, a peace agreement, or a UN Regulation), setting forth the 
functions, attributions, and responsibilities of the commission the document establishes. 
Often, especially in their preambles, the mandates also make reference to the objectives sought 
by the establishment of the commission. For analytical purposes, and in order to clarify what 
I mean by “the expansion of the mandates” of commissions, the following categories will be 
useful; the foundational documents of truth commissions typically define: (1) the temporal 
scope of the mandate, the period during which the violations that are the subject of the truth 
commission’s actions must have occurred in order for them to be under the commission’s 
purview; (2) the thematic mandate, the types of violations that the commission is authorized 
and/or obligated to address; (3) the functions of the commission, the actions it is supposed 
to undertake with a view to fulfilling (4) its objectives, or ends, as defined in the founding 
documents, and (5) the duration of a truth commission, that is, the period during which it 
will carry out its operations.7 I would like to call attention to some observable tendencies.8

Temporal scope. Commissions are required to investigate violations that take place over 
widely different lengths of time. Although patterns of systematic abuse rarely emerge or end at 
sharply determined points in time, most commissions take recognized junctures such as the dates 
of coups or the initiation of conflict as starting points, and the cessation of conflict or the fall of 
an abusive regime as cutoff dates. There is no historical framing device that does not have an arti-
factual dimension and hence, the determination of the temporal scope of some commissions has 
been contentious. Choices about the temporal scope of a commission may signal a lack of impar-
tiality if there are clear patterns in the distribution of violations that are excluded from the purview 
of the commission. In any case, because there are some limits to plausible periodizations—coups 
do take place on particular dates, the onset of conflict sometimes can be specified, and both can 
correlate closely with drastic changes in the human rights situation in a country—choices con-
cerning the temporal scope of a commission are somewhat bounded. Having said this, the facts 
would seem to suggest an expansion of the temporal scope of commissions:9

• Argentina’s National Commission on the Disappeared (CONADEP) was asked to inves-
tigate violations that occurred during a 7-year period;

• Chile’s Truth and Reconciliation Commission (TRC) over almost 17 years;
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• The Commission on Truth for El Salvador, 12 years;
• South Africa’s Truth and Reconciliation Commission covered violations occur-

ring over a 34-year-long period, the same as Guatemala’s Commission for Historical 
Clarification (CEH);

• Peru’s Truth and Reconciliation Commission was responsible for investigating violations 
during a 20.5-year-long period;

• Sierra Leone’s Truth and Reconciliation Commission, 11 years;
• Commission for Reception, Truth and Reconciliation in East Timor (CAVR) 25.5 years;
• Morocco’s Instance Equité et Réconciliation (IER), 43 years;
• Liberia’s Truth and Reconciliation Commission, 24.5 years;
• Kenya’s Truth, Justice, and Reconciliation Commission 44 years.

Even this sample suggests that there has been little reluctance to ask commissions to 
look into violations that occurred during periods lasting several decades.

Thematic mandates. During a period of repression or violence violations of rights of 
diverse kinds take place. Mandates determine which kinds of violations will be investigated 
by commissions. Here again a trend toward expansion is observable:

• Argentina’s CONADEP was tasked with investigating disappearances (understood as kid-
nappings with no remains ever found).10

• Chile’s TRC was made responsible for violations leading to death: “disappearance after 
arrest, executions, and torture leading to death committed by government agents or people 
in their service, as well as kidnappings and attempts on the life of persons carried out by 
private citizens for political reasons.”11

• The Commission in El Salvador received a general mandate that did not specify partic-
ular categories of violations, but rather tasked it with investigating “the serious acts of  
violence … whose impact on society urgently demands that the public should know the 
truth.”12

• The Act that established the TRC in South Africa tasked it with investigating “gross viola-
tions of human rights,” which it then proceeded to define extensively, as follows: “‘gross viola-
tion of human rights’ means the violation of human rights through (a) the killing, abduction, 
torture or severe ill-treatment of any person; or (b) any attempt, conspiracy, incitement, insti-
gation, command or procurement to commit an act referred to in paragraph (a), which ema-
nated from conflicts of the past and which was committed during the period 1 March 1960 
to the cut-off date within or outside the Republic, and the commission of which was advised, 
planned, directed, commanded or ordered, by any person acting with a political motive.”13

• The thematic scope of the Peruvian TRC was defined by the mandate in terms of five cat-
egories (the last one being a sort of omnibus term to allow commissioners some flexibility 
as their work progressed): “The Truth Commission shall focus its work on the following 
acts, as long as they are imputable to terrorist organizations, State agents or paramilitary 
groups: a) Murders and abductions; b) Forced disappearances; c) Torture and other serious 
injuries; d) Violations of the collective rights of the country’s Andean and native commu-
nities; e) Other crimes and serious violations of the rights of individuals.”14
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• The Act establishing Sierra Leone’s TRC directs the commission thematically to “viola-
tions and abuses of human rights and international humanitarian law related to the armed 
conflict in Sierra Leone. . .”15

• United Nations Transitional Administration in East Timor (UNTAET)’s regulation 
establishing (then) East Timor’s CAVR determines the thematic scope of the commission 
in terms of “human rights violations that have taken place in the contexts of the political 
conflicts in East Timor,”16 but it also adopts a comprehensive definition of “human rights 
violations” meaning “(i) violations of international human rights standards; (ii) violations 
of international humanitarian law; and (iii) criminal acts.”17 Furthermore, the Regulation 
specifies what it means by each of the mentioned categories. It is worth emphasizing that 
the Regulation defines “violations of international law standards” by reference to, among 
others, the International Covenant on Cultural, Economic, and Social Rights, thereby 
including economic, social, and cultural rights within the Truth Commission’s mandate.18

• The Act that established Liberia’s TRC defines the thematic mandate of the commission 
by reference first to “human rights violations” by which it means both “(1) violations of 
international human rights standards, including, but not limited to, acts of torture, kill-
ing, abduction and severe ill-treatment of any person” as well as “(2) violations of interna-
tional humanitarian law, including, but not limited to, crimes against humanity and war 
crimes.” In a different article the Act further expands the thematic scope of the commis-
sion: “gross human rights violations and violations of international humanitarian law as 
well as abuses that occurred, including massacres, sexual violations, murder, extra-judicial 
killings and economic crimes, such as the exploitation of natural or public resources to 
perpetuate armed conflicts …”19

• Finally, in this acknowledgedly incomplete but not unrepresentative sample, there is no 
question that the Act establishing Kenya’s TJRC constitutes the most expansive mandate 
from a thematic perspective of any commission. Indeed, the following is only a partial list 
of the violations and abuses the commission was directed to investigate: “violations and 
abuses of human rights and economic rights inflicted on persons by the State, public insti-
tutions and holders of public office, both serving and retired, between 12th December, 
1963 and 28th February 2008.” In unpacking these categories the Act mentions: “massa-
cres, sexual violations, murder and extra-judicial killings. … abductions, disappearances, 
detentions, torture. … Ill-treatment and expropriation of property … ” Specifying the 
violations of economic crimes, the Act directs the commission to inquire into “grand cor-
ruption and the exploitation of natural or public resources. … the irregular and illegal 
acquisition of public land. … economic marginalization of communities …” and gener-
ally, the “misuse of public institutions for political objectives.” The Act also calls on the 
commission to inquire into the “causes of ethnic tensions.”20

There is no question, then, that the list of themes truth commissions are expected to 
address has grown significantly in scope over time.

Functional Mandate. Much more consequential than the expansion in the temporal 
or the thematic dimensions of mandates has been the expansion of their functional man-
date. The thematic element of the mandate determines the subject matter of the work of 
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a commission. It is still necessary to specify what it is that a commission is expected to 
do concerning that subject matter. This is what the functional part of a mandate does:  it 
specifies the functions commissions are expected to play. On this dimension there has also 
been a notable expansion, with commissions being expected to satisfy increasingly complex 
functions.

At the most basic level, and closest to the theme of this volume, commissions were 
expected to play a fact-finding function. Thus, Article 1 of the decree that created Argentina’s 
CONADEP establishes the commission with the aim of “clarifying [esclarecer] the facts 
regarding the disappearance of persons that took place in the country.” As disappearances 
were such a prevalent violation in the contexts in which the earlier commissions were set 
up (and this phenomenon determined, as seen above, the thematic dimensions of some of 
the mandates), the other main function earlier commissions were expected to play was also 
related to this, namely, what may be called a victim-tracing function. This was seen to be cru-
cial in countries in which people literally vanished and the authorities systematically denied 
knowing anything about their fate.21

It is difficult, however, to confront the immensity of violations of this sort and not be 
propositive. Although not part of the functions specified in its mandate, CONADEP, in its 
report, proposed judicial reform measures and economic assistance for the family members of 
victims. In this way, namely, proprio motu, the commission acquired two additional functions, 
a victim-redress function, and a preventive function (largely centered on institutional reform 
proposals). It is certainly worth remembering that all the recommendations of the commis-
sion on these two topics, redress and prevention, fit in a single page.22 Much more impor-
tant, however, is that in contrast to the first two functions (fact-finding and victim-tracing 
which could, in theory, be satisfied by a commission itself), the victim-redress and preventive 
functions, strictly speaking, are not powers of a commission but merely potentialities; com-
missions typically cannot reform institutions or provide reparations—CONADEP certainly 
could not; they could merely make recommendations about them.

The subsequent history of truth commissions could be organized around the descrip-
tion of the complexification of these four functions, of the attribution to commissions of 
new ones, and also of the elision of the difference between functions and potentialities. This 
is not the place to tell that full history. I intend the preceding brief analysis as a way of estab-
lishing a baseline of sorts that makes the subsequent expansion of the mandates of commis-
sions more apparent.

Even the fact-finding function of commissions has become significantly more com-
plex. Argentina’s 187/83 decree’s bald description of CONADEP’s task (“clarifying the facts 
regarding the disappearance of persons that took place in the country”) came to be quali-
fied in a telling way in Chile’s Supreme Decree 355 (1990), according to which the task of 
the TRC is “to clarify in a comprehensive manner the truth about the most serious human 
rights violations committed in recent years in our country,”23 and even more so in South 
Africa’s Promotion of Unity and Reconciliation Act (1995), which declares that the TRC 
should establish “as complete a picture as possible of the nature, causes and extent of gross 
violations of human rights.”24 The decree establishing the truth commission in Peru (before 
becoming a truth and reconciliation commission, which obviously involves the attribution of 
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yet another function altogether) continued this process of expanding even the fact-finding 
function when it stated that one of the tasks of the commission was “to analyze the politi-
cal, social and cultural conditions, as well as the behaviors of society and State institutions that 
contributed to the tragic situation of violence through which Peru has passed.”25 As if this 
was not enough to show the transformation of the fact-finding function of commissions, by 
2005, when the Liberian National Transitional Legislative Assembly adopted the Act estab-
lishing the TRC, it described this function in the following terms: the TRC was to investi-
gate “the nature, causes and extent of gross violations and abuses of human rights, including 
the root causes, circumstances, factors, context, motives, and perspectives which led to such vio-
lations.”26 Finally, there is no better illustration of the expansion of the fact-finding function 
of truth commissions than the Act establishing Kenya’s TJRC, which, with respect to the 
already hugely expanded catalogue of violations mentioned above, describes the task of the 
commission in terms of “establishing an accurate, complete and historical record of violations 
and abuses of human rights and economic rights inflicted on persons by the State, public 
institutions and holders of public office, both serving and retired, … including (i) anteced-
ents, circumstances, factors and context of such violations; (ii) perspectives of the victims; and 
(iii) motives and perspectives of the persons responsible for commission of the violations” as well 
as establishing “as complete a picture as possible of the causes, nature, and extent of the gross 
violations of human rights and economic rights” including again the same contextual fac-
tors and perspectives just mentioned. And this regarding only two of the broad categories of 
violations out of the many mentioned in the same Clause.27

I am not sure that the full length of the trajectory just described leaves truth com-
missions still in in the domain of fact-finding. It is obvious that long before the end of this 
path “fact-finding” is no longer about the clarification of cases, the fate of individual vic-
tims, and perhaps, when allowed and possible, the identities of those responsible for these 
violations—as fact-finding was initially understood. Rather, “fact-finding” became an effort 
to understand comprehensively root causes, circumstances, factors, context, and motives of 
countrywide situations of violence. This, of course, not unlike historical accounts, is much 
more than a mere collection of facts.

I would not like to lose the focus on the (ill) fate of fact-finding in truth commissions 
and will therefore merely describe the way in which the other functions of truth commis-
sions have (for the most part) expanded, for of course they are not unrelated phenomena: a 
peculiarly finite institution in most dimensions will perforce need to spread resources, atten-
tion, and competencies from one function to others as its mandate grows. The following 
illustrates the trends concerning the other functions assigned to truth commissions.

Prevention. The expansion of the “fact-finding” function of truth commissions has 
been accompanied by an expansion (at least in theory) of their preventive function. This 
has not happened necessarily by design. Mandates are not more elaborate concerning con-
crete or specific preventive mechanisms (seldom are commission reports, either). Rather, 
wide-ranging analysis seems to invite similarly wide-ranging transformation proposals in the 
name of prevention. Thus commissions have made proposals for the transformation of vari-
ous institutions including the judiciary, all security forces, education, media, civil registries, 
electoral systems, land tenure patterns, etc.
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Victim-redress. The weak victim-redress function of some of the earlier truth commis-
sions has strengthened over time and grown in complexity, and is now a staple of virtually 
all commissions. Most mandates establishing truth commissions require them to make rec-
ommendations concerning victim reparation, some of them specifically calling for complex 
programs28—that is, programs that distribute a variety of goods both symbolic and material 
(including cash payments and the provision of services), and both to individuals and com-
munities. Truth commissions have obliged, often articulating comprehensive proposals such 
as those proposed by the Peruvian TRC,29 the South African TRC,30 and Timor Leste’s 
CAVR,31 among others. Given that reparations programs are usually long-term projects that 
outlast the life of a commission, and that the more complex the program the heavier its 
administrative load is, there are good reasons behind the continued trend not to make truth 
commissions responsible for the implementation of such programs.32

Victim-tracing. Perhaps the only original function of commissions that has not seen a 
comparable expansion is the victim-tracing function. In the design of commissions, as judged 
by their mandates, this function has not gained either increased prominence or elaboration. 
Because it is not that the need for it has waned, I find this fact puzzling. In most situations 
where truth commissions are implemented the fate of thousands of victims remains unclarified 
and thousands of bodies remain unidentified even when mass burial sites have been located. 
Furthermore, professional competence regarding exhumations and the identification of remains 
has grown significantly since truth commissions were first tried in the 1980s. Considering the 
contribution that technical exhumations can make to the truth and to justice processes, and 
moreover, the cross-cultural importance for families of victims, and even to entire communi-
ties, of giving proper burial to the deceased, it would be good to give the victim-tracing func-
tion of truth commissions renewed attention.33 Although in situations with a large universe of 
victims truth commissions are unlikely to be able, on their own, to assume full responsibility 
for exhumations and the identification of remains, truth commissions in the past have played a 
useful role tracing victims, starting with the identification of burial sites.34

In addition to the four core traditional functions just mentioned, fact-finding, 
victim-tracing, redress, and prevention, truth commissions have often been attributed addi-
tional functions. The following list is far from exhaustive. It includes only some of the func-
tions that seem to me to warrant commentary.

Contributing to prosecutorial efforts. Some mandates, contrary to the widespread 
assumption that establishing a truth commission involves a commitment to suspending 
prosecutions, have required commissions to contribute to prosecutorial efforts. This can be 
either by providing to prosecuting authorities information they gather (e.g., Argentina),35 or, 
as in the case of the Peruvian TRC, by actively constructing cases to be presented to pros-
ecuting authorities.36 Thus, the view that all truth commissions have been created as substi-
tutes for criminal justice and that providing amnesties is either one of their characteristic 
functions or their inevitable consequence is nothing more than a misperception.37

Reconciliation. The most prominent of the newer functions that have been attributed 
to truth commissions (some in their very name) relates to reconciliation. This to me repre-
sents as clear an example as any of the elision of the difference between functions and poten-
tialities. Although at a high level of generality it is difficult to think about reconciliation in 
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the absence of truth, there is of course no linear pathway between truth and reconciliation. 
Including the term in the title of truth commissions may generate expectations that cannot 
be satisfied. Here it is worth recalling that it is a mistake to think that there are shortcuts 
to reconciliation. Social reconciliation is obviously a complex process that requires, in addi-
tion to truth, the implementation of justice, reparations, and guarantees of non-recurrence, 
among other interventions.38

Corruption. A novel feature of at least one commission-to-be is an arbitration function 
in relation to the settlement of individual cases of corruption. Tunisia has adopted a law 
creating a truth commission that would be in charge of settling, through arbitration, cases 
of corruption.39 This is an entirely novel function for a truth commission. It will predictably 
bring an enormous administrative burden and also pose significant reputation and credibil-
ity risks. To settle individual corruption cases will require quasi-judicial procedures in order 
to guarantee minimal fairness in decisions; a huge workload is therefore to be expected. 
Furthermore, arbitration of such kinds of cases will involve a significant likelihood of defeat-
ing the expectations of the public, which is likely to have maximalist aspirations of recovery 
and punishment, while the main parties to arbitration need to strive for mutually acceptable 
outcomes only; hence the reputation and credibility risks. The very same truth commission 
mandated in many cases to be proactive with recommendations for prosecutions and vet-
ting is also expected to act as an arbitration and settlement body. It is doubtful whether this 
combination of functions will work.40

The main conclusion I want to highlight from the foregoing analysis is that the man-
date of commissions has expanded both thematically and functionally, and that this has 
come partly at the expense of fact-finding. To round off this part of the chapter, it is worth 
pointing out that the expansion of the mandate has not been accompanied by a similar 
expansion of the duration of the commissions, the period during which they must perform 
their (increasingly large and complicated) functions, as I will proceed to show.

Duration. The duration of commissions has expanded, albeit within limits. Both the 
expansion and that this has found a “ceiling” are reasonable; on the one hand, it was quickly 
learned that giving a commission just a few months to perform complicated tasks was unfea-
sible; on the other hand, as mentioned before, it is equally unfeasible to prolong indefinitely 
the duration of a commission—without losing one of the characteristic contributions such 
an instrument can make, to signal the early commitment of a transitional regime to break-
ing with past abusive practices. The following data illustrates the expansion:41

• Argentina’s CONADEP was given 9 months to complete its tasks;42

• Chile’s TRC was given 6 months, with a possible 3-month extension;43

• The Commission on Truth for El Salvador was given 6 months;44

• South Africa’s TRC, had a duration of 24 months with a 3 month extension;45

• Guatemala’s CEH had a 6-month duration and a 6-month possible extension;46

• Sierra Leone’s TRC had a 3-month preparatory period, 12 months of operations, and a 
6-month possible extension;47

• Peru’s TRC ended up having a 3-month preparatory period (eventually extended by 
30 days), an 18-month duration, plus a 5-month extension.48
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• Liberia’s TRC was given a 3-month preparatory period, 2 years of operations, a 3-month 
wrap-up period, and a possible 3-month extension.49

• East Timor’s CAVR was given 24 months to complete its operations, 2 months of prepara-
tion, and a 6-month possible extension.50

• Kenya’s recent TJRC found it difficult to meet the time limits established in the Act that 
created it, namely, 2 years, a 3-month preparatory period, plus a 6-month extension.51

It is safe to conclude, then, that after early experiences with durations of less than 
12  months, the pattern has become established to grant commissions 24–36  month 
durations.52

The foregoing is sufficient to illustrate some of the trends I am interested in highlight-
ing here. Even leaving aside all the additional functions that have been attributed to truth 
commissions, which this chapter has not listed in full, it is clear that most of the elements of 
the mandate have suffered significant expansion. Truth commissions are expected to address 
an ever broader array of violations, occurring over longer periods of time, where the very 
meaning of “addressing” has shifted from clarification of cases to comprehensive analysis of 
whole contexts and underlying causes, motivating, in turn, the call for comprehensive reform 
proposals. Pulling together the tendencies reviewed here makes some of the challenges truth 
commissions are facing obvious: institutions that have usually been under-funded, that have 
been insufficiently staffed both in terms of magnitude and of the required combination of 
competencies, that by their very nature remain infrastructurally and politically weak, that 
are not given significantly more time than earlier commissions had, and whose authority 
depends to a great extent on the capacity of commissioners to vow for the seriousness of 
the investigations (rather than on their technical capacities concerning institutional design 
and other policy matters) are now expected to fulfill enormously more complex functions, 
as reflected in the expansive list of objectives assigned to them in their mandates. From this 
perspective, it should come as no surprise that commissions are finding it increasingly dif-
ficult to satisfy increasing expectations.

I have urged those responsible for the design and operation of truth commissions 
to exercise prudence to begin with, in the drafting of the mandate of commissions.53 
Prudence here means, primarily, heeding basic considerations of functional adequacy; 
commissions that are laden with objectives that they have no means to satisfy will predict-
ably disappoint expectations. Truth commissions were important human rights instru-
ments because they proved functionally adequate in satisfying their core functions, the 
fulfillment of which, in turn, was an important step in processes of transition. The more 
the bulk of a commission’s work ventures into functions that strain both its capacities 
and its sources of authority and legitimacy—as would happen to any institution that is 
given infinite, non-satisfiable tasks—the more difficult it will be for the commission to 
demonstrate its effectiveness.

The challenges that arise for commissions from the expansion of their mandate are not 
the only ones affecting commissions nowadays. That list is long. In my report to the Human 
Rights Council I examine others. Here I will only mention two more in the belief that they 
are related to the tendency of commissions to veer away from their original fact-finding 
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mission: recent commissions have been afflicted by arguably misguided appointments. I will 
also say a few words, in closing, about the poor record of implementation of truth commis-
sion recommendations.

III. Challenges in Selecting Commissioners
Some recent commissions have been bedeviled by controversy and acrimony about the selec-
tion of particular commissioners. The nature of truth commissions (ad hoc, time-bound 
institutions with limited powers), the contexts in which they operate (invariably charac-
terized by deep social fissures); the topics they deal with (extremes of human behavior), as 
well as their objectives (at the broadest level of generality, to contribute to social integration 
through the affirmation of certain basic norms) all suggest that the selection of commission-
ers is very important for their success. Indeed, it is not too much of an overstatement to say 
that the power of commissions derives to a large extent from the authority of commissioners, 
and therefore, that the success of commissions depends to a large extent on the character of 
the appointments.

No commission has faced more serious challenges in this respect than Kenya’s Truth, 
Justice, and Reconciliation Commission, whose president was accused of having played a 
role in some of the incidents under investigation by the commission. This led to severe inter-
nal divisions and a protracted legal battle that affected the work of the commission (wast-
ing scarce time, with the commission’s clock ticking) and its subsequent overall credibility.54 
Kenya’s commission, however, is not the only one that has encountered problems of this sort.55

Much can be said about the processes used thus far for the selection of commission-
ers. In the report to the council I establish a distinction between direct selection on the one 
hand, and consultative processes on the other.56 Direct selection, usually by the same author-
ity that establishes the commission’s mandate and without a process of formal consultations, 
has been used in a large number of cases, such as in Argentina,57 Chile,58 Peru,59 and Brazil.60

On the opposite side of the spectrum from the direct appointment of commissioners 
lie procedures that are consultative in nature by design. These models give a formal role in the 
selection process to a variety of stakeholders. With variations, this is the approach that has 
been adopted for the selection of commissioners by Sierra Leone,61 Liberia,62 and Kenya.63 
The model spins around the establishment of a selection panel with seats apportioned to the 
representatives of different stakeholders, including religious organizations, victims’ groups, 
professional associations, NGOs or networks of NGOs, etc. The selection panel usually 
accepts submissions from the public, determines a short list of candidates, rank orders them, 
and passes on the recommendation to an appointing authority. In some countries public 
hearings with those short-listed are also required.

Obviously, this is not the place to do a thorough analysis of the costs and benefits of 
either direct or consultative methods of appointment. However, some observations are in 
order. First, there is no failsafe method of selection. Although the overwhelming majority 
of commissioners have made important contributions to the work of the commissions in 
which they have participated, neither method has proven to be immune from occasionally 
questionable appointments.
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Second, there is no selection method that along with advantages does not involve some 
“costs.” The model of direct appointment has the virtue of being expeditious and of allowing 
the appointing authority to exercise its judgment about suitability and competence unhin-
dered (which, assuming a real commitment on the part of the appointing authority, is some-
times advantageous). However, there is nothing in this method of selection that checks for 
potential narrowness in the range of candidates considered by the appointing authority, a 
not insignificant potential drawback.

The reasons some countries have gravitated toward consultative processes are mani-
fold. They include the aim to increase the representativeness of members of commissions, 
broaden the pool of candidates, strengthen popular “buy in”—the general (and valid) argu-
ments that speak in favor of consultative procedures in many domains. Less examined how-
ever is one risk selection mechanisms with broad participation generate (in addition to the 
time it takes for them to operate)64: although there is much to be said about the desire to 
increase the representativeness of commissioners, and all other things being equal, it is cor-
rect to emphasize the importance of selecting commissioners which diverse groups can see as 
representing them within commissions, the risk is that selection panels of the sort that have 
become prevalent create incentives for overemphasizing “representativeness” as a criterion 
of selection.65

Emphasizing the “representativeness” of commissioners, either their capacity to act as 
“stand-ins” for particular groups, or the appeal of particular individuals to a multiplicity of 
groups, of course will not end up serving a commission well if it turns out that the records 
of at least some of these persons raise questions of conflict of interest given their connec-
tion with events or groups that the commission is likely to investigate, if their intergroup 
appeal is a function of the candidates’ unwillingness to ever take strong stands, or if they 
simply lack the technical capacity to make real contributions to the commission on which 
they serve.

There is then, undoubtedly, an “inbuilt” incentive in the consultative method for 
emphasizing representativeness as a criterion of selection. However, the point I  want to 
highlight in this chapter is that this incentive is likely to be strengthened by the expansion 
of commission mandates well beyond their fact-finding function:  the more the mandate 
of a commission expands—that is, the more topics it is expected to address, and the more 
social functions the commission is expected to play—the more pressure there is likely to 
be to emphasize the salience of “representativeness” as a criterion for selecting its members. 
If commissions become something akin to “mini constituent assemblies” with appointed 
rather than elected members, predictably, it is not just that the number of stakeholders 
increase—as the range of issues and functions under the commission mandate expands—but 
that what is at stake for each of them increases in significance as well. In that case everyone 
wants to make sure of being represented at the table.

My interest in this chapter, again, is not simply to list various challenges facing truth 
commissions. Part of the point is to argue that these problems may be interconnected. In my 
view, commissions that are no longer fact-finding commissions but whose mandate spans 
across virtually the whole range of issues having to do with the structural dimensions of state 
authority (including issues of large-scale institutional design, the relationship between state 
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powers, administrative units of the state, regions, and indeed, peoples), and ever more fre-
quently, with economic and distributive questions pertaining to models of production and 
ownership as well (land tenure, natural resource exploitation and disposition, etc.), in other 
words, commissions whose mandate in many ways overlap with eminently political exercises 
such as constituent assemblies, have a reasonable incentive for prioritizing representativeness 
as a criterion for selecting their members. From this perspective, it is not surprising that the 
trend toward the expansion of mandates has been accompanied by a trend in favor of empha-
sizing broad representation in commissions.

IV. The Record in Implementing  
Recommendations

The other problem affecting truth commissions these days has to do with the ambiguous 
record of implementation of their recommendations. The first thing that in fairness needs to 
be said about this topic is that a good number of these criticisms are misdirected, for truth 
commissions are only in exceptional cases and with respect to only of a few initiatives, imple-
menting agencies. In fact, as temporary bodies, most truth commissions will have ceased to 
exist at the time of implementation of the majority of their recommendations.66

This is not the place to do a thorough analysis of the issue of implementation of recom-
mendations either. In the report to the Human Rights Council I am critical of what I take to 
be a “short cut” to resolving the problem of poor implementation, namely, to declare ex ante 
the recommendations of a truth commission to be legally binding. It is not just that this, not 
surprisingly, has failed to work in the countries that have tried it (including Sierra Leone, 
and Liberia), but that the “solution” raises serious questions about the divisions of pow-
ers: commissions should not be able to order Parliament to enact certain laws, the executive 
to adopt certain policies, prosecutors to pursue particular cases, or courts to hear them.67 
Similarly, considering the far-reaching scope of the recommendations of the “typical” truth 
commission nowadays, a good part of those deal with issues that in democratic countries 
should arguably be the subject of political contestation.

Aside from this “quick fix” to the challenge of implementation I  distinguish three 
institutional responses to the follow-up problem:  (1)  the creation of purpose-specific, 
stand-alone bodies, as witnessed in Chile68 and proposed in Peru;69 (2) the establishment of 
functional units within existing ministries, as observed in Argentina;70 and (3) the assign-
ment of follow-up responsibilities to independent human rights institutions, as seen in prac-
tice in Sierra Leone.71

Stand-alone official bodies have two main virtues:  they can play a useful convening 
and coordinating role among specialized agencies and ministries, and, as autonomous bod-
ies, they enjoy a certain degree of political independence. However, as agencies and min-
istries are not under their authority, in the face of recalcitrant attitudes, they prove to be 
feeble. Units within ministries, by contrast, can be effective implementers—but within their 
narrow domain of competencies, and provided political willingness exists. Finally, indepen-
dent human rights bodies have more autonomy than stand-alone institutions and moral 
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authority unmatched by either stand-alone bodies or units within ministries. Nevertheless, 
they tend to have narrow competencies and even less power to direct than stand-alone spe-
cialized official institutions.

There is unlikely to be an “institutional fix” to the problem of lack of implementa-
tion of recommendations absent governmental commitment. Discussions about follow-up, 
however—such as there have been—have concentrated on institutional forms rather than 
on functions. The urgent issue is to find a means of strengthening the incentives govern-
ments have for implementation. Monitoring mechanisms, I have argued, cannot guarantee 
implementation, but can strengthen the incentives for implementation, and deserve much 
more attention than they have received.72

In dealing with the issue of the implementation of truth commission recommenda-
tions, I, again, do not mean to merely catalogue the challenges that commissions are facing 
today. This problem I also think is exacerbated by the expansion of the mandate of com-
missions beyond their original fact-finding functions. Even assuming a certain degree of 
political commitment to reforms, the sheer breadth of recommendations of recent truth 
commissions makes it unlikely that except in the very long run and under exceptionally 
auspicious circumstances the record of implementation will be positive.

Now, I do not necessarily think it follows from the considerations I make in the chap-
ter that commissions should return to a narrow understanding of their function, and to 
exclude everything that does not relate to fact-finding (in the sense of the clarification of 
individual cases of human rights violations). However, all other things being equal (and 
some of them—such as limited duration, resource scarcity, limited competencies, and all the 
constraints that stem from being ad hoc bodies—do remain “equal” as I illustrate both here 
and in my 2013 report), finitude which, on its own, determines that there is a trade-off that 
is impossible to avoid altogether between fact-finding and other functions, coupled with 
considerations about functional adequacy, namely, analyses of what a given institutional for-
mation is well designed to accomplish, do create, in my opinion, an obligation to be mindful 
of the costs of the expansion of the mandate of truth commissions and a presumption in 
favor of prudence in the design of mandates.
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